
Six months ago, the coronavirus pandemic led to 
one of the most extreme economic shocks in the history 
of our nation. Real gross domestic product shrank at an 
estimated annual rate of 32.9% in the second quarter 
of 2020, after dropping by 5% in the first quarter.1 
Nationally, employment rates were down by 20% at 
bottom in mid-April and are still nearly 7% below where 
they were in January 2020.2 Here in California, as of July 
27, employment rates remain nearly 10% below January 
rates.3 Los Angeles County has been even harder hit, 
with an unemployment rate still at 17.5%.4 

Looking at overall numbers, however, fails to reveal 
the disproportionate impact that the pandemic, and the 
governmental response to it, has had on certain groups 
of workers—those working in hard-hit industries, who 
are disproportionately low earners, women, and workers 
of color; those with disabilities; older workers; and 
parents with young children. Employment law offers 

protections to certain workers, but has its limitations. 
This article explores which workers are most affected by 
the pandemic, where employment law serves to protect 
them, and where we must look outside of employment 
law to support those most in need.

LOWER EARNERS, WOMEN, AND PEOPLE OF COLOR WORK 
DISPROPORTIONATELY IN THE HARDEST HIT INDUSTRIES

Some businesses and industries have emerged 
relatively unscathed (indeed, are thriving), while others 
screeched to a near standstill. For example, in mid-
April, the leisure and hospitality industry nationwide 
had employment rates drop by 47.9% as compared to 
January 2020, and are still down 16.6% as of July 27.
5 Employment rates in education and health services 
decreased by 20.3% and remain down by 7.2%.6 Retail 
and transportation rates decreased by 18.1%, and are still 
down 7.7%.7 In contrast, employment rates for
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professional and business services 
only decreased by 12.4% at worst, 
and are now down only 4.8%.8 (See 
Figure 1.9)

The loss of jobs was borne 
disproportionately by those workers 
in the bottom wage quartile (earning 
less than $27,000 a year). (See Figure 
2—reflecting declines in California 
employment rates, with national rates 
in light grey.10) In California, they saw 
a drop in employment rates of 33.1% 

in April 2020. 11 Those in the middle 
two quartiles (earning between 
$27,000 and $60,000 a year) saw a 
decrease of 22.8%.12 Those earners in 
the top wage quartile (earning more 
than $60,000 a year) saw a decrease 
of only 11.8%.13 As a result, fifty-two 
percent of lower-income workers 
surveyed in April responded that they 
or someone in their household had 
lost a job or lost wages, as compared 
to 42% of middle-income workers, 
and 32% of upper-income workers.14

Women and workers of color 
have taken a particularly large hit, 
as they work disproportionately in 
the industries and occupations that 
have been hardest hit. Before the 
pandemic, men and women both 
had unemployment rates of around 
3.5%, but in April, the rate for women 
rose to 16.2%, compared to 13.5% 
for men.15 This is largely explained by 
the fact that women comprise about 
77% of workers in jobs involving close 
personal contact and that cannot be 
done remotely. For example, 11% 
of all female workers are healthcare 
practitioners (but only 3% of male 
workers), 4% of female workers are 
in healthcare support (0% of male 
workers), 6% of female workers 
work in personal care and services 
(but only 1% of male workers), and 
5% of female workers work in food 
preparation and serving (but only 3% 
of male workers).16 In contrast, men 
are more likely to work in jobs that 
are considered “low” contact—e.g., 
transportation and material moving 
(9% of all male workers vs. 2% of 
female workers); installation and 
maintenance (6% of male workers vs. 
0% of female workers); production 
(8% of male workers vs. 3% of female 
workers); and protective services (3% 
of male workers vs. 1% of female 
workers).17 (See Figure 3.18)

The pandemic has affected 
people of color disproportionately: 
41% of Latino workers surveyed in 
April reported that they or someone 
in their households were laid off 
or lost their jobs, as compared to 
32% of Black workers, and 24% of 
white workers.19 And just as Latina 
and Black women suffer the widest 
pay gaps (Latinas earn 54 cents for 
every dollar paid to white, non-
Latino men, Black women 62 cents, 
and white women 79 cents),20 they 
have fared the worst, as about 30% 
held service-sector jobs.21 At bottom, 
their national unemployment rates 
were 20.2% and 16.4%, respectively, 
as compared to 15% for white 
women.22 Undocumented workers, 
who comprise about 1 in 10 California 
workers, have also been hit hard, as 
nearly half live at or below 150% of 
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the poverty line, and do not have 
access to federal unemployment 
benefits when they lose their jobs.23

The recovery, too, is favoring some 
industries and occupations. Indeed, 
while people have heard of economists 
debating whether we would have “V” 
or “W” shaped recoveries, Christopher 
Mims of the Wall Street Journal 
describes what is happening now as 
a “K” shaped recovery “in which there 
are now two Americas: professionals 
who are largely back to work, with 
stock portfolios approaching new 
highs, and everyone else.”24 (Here, the 
idea is that professional workers are 
riding the upper leg of the “K” onward 
and upward, working remotely, 
adjusting habits, and saving money as 
the pandemic limits their dining out, 
entertainment, and personal services. 
In contrast, others types of workers 
are sliding down the bottom leg of the 
“K,” as some jobs lost to the pandemic 
may not return and automation 
threatens others.) California regained 
less than one third of the 2.6 million 
jobs lost during the first two months 
of the pandemic.25 Workers in the 
bottom quartile are still down 26.4% 
from January employment rates, while 
those in the middle two quartiles have 
recovered to 10.4% below January 
numbers, and the top quartile is down 
only 2.6%.26 The recovery is now 
slowing dramatically.27

Unfortunately, employment law 
offers few protections to workers in 
hard-hit industries and occupations 
who have lost their jobs or wages 
due to closures, layoffs, or reductions 
in hours. Generally, protections are 
limited to situations in which layoffs, 
furloughs, or other job actions are 
conducted in a discriminatory manner 
or in which selection criteria lead to 
disparate impacts on workers in 
protected categories. Under those 
circumstances, an employer must be 
able to explain why the plaintiff was 
selected for layoff or other adverse 
action instead of others.28 

In April, the City of Los Angeles 
enacted two ordinances seeking to 
help workers in hard-hit industries and 
who work for large employers. Those 
ordinances require defined employers 

(airport, commercial property, event 
center, and hotel employers) to give 
rehiring preferences to qualified 
laid-off workers, with criteria and 
priorities laid out in the ordinances.29 
The California Legislature followed 
suit, passing a similar bill on August 
31. Assembly Bill 3216 would provide
recall and retention rights to laid-
off employees of hotels, private
clubs, event centers, airports, and
building services.30 Those employers
would be required to offer available
positions to laid-off employees based
on a preference system. The impact
of the laws and ordinances remains
to be seen, though the hope is that
when the recovery happens, those
workers will be able to resume
their employment.

Ultimately, however, until our 
economy makes a full recovery, 
vulnerable workers in hard-hit 
industries must rely on federal, state, 
and local governments to create 
and maintain social safety nets to 
support them.31

WORKERS WITH DISABILITIES 
MAY NOT BE ABLE TO SAFELY 

RETURN TO WORKPLACES
For workers with certain 

medical conditions, returning to 
workplaces where they interact 
with others is particularly risky. 
To give just a few examples, those 
with cancer, lung conditions such 
as chronic obstructive pulmonary 
disease, cystic fibrosis, moderate or 
severe asthma, heart disease, type 
2 diabetes, obesity, and those who 
are immunocompromised face an 
increased risk of severe illness and 
serious complications from COVID-
19.32 They may be unable to safely 
return to their workplaces, or may 
require reasonable accommodations 
to be able to do so, such as personal 
protect ive equipment (PPE), 
modifications of work schedules to 
minimize interactions, changes to 
the work environment (such as being 
moved from a cubicle to a private 
office or adding physical barriers), or 
temporary restructuring of marginal 
job duties.33

Anecdotally, this author has 
seen cases involving employers who 
have preemptively forced workers 
with disabilities on leaves because 
they are at higher risk for COVID-19 
complications. However, as the EEOC 
made clear in its technical guidance 
related to COVID-19:

[T ]he ADA does not
allow the employer to
exclude the employee—
or take any other adverse
action—solely because the
employee has a disability
that the CDC identifies
as potentially placing him
at “higher risk for severe
illness” if he gets COVID-
19. Under the ADA, such
action is not allowed unless 
the employee’s disability 
poses a “direct threat” to 
his health that cannot be 
eliminated or reduced by 
reasonable accommodation.34

Remote work is often the best 
accommodation option, but it is often 
not possible. Economists from the 
University of Chicago estimate that 
37% of jobs can be performed entirely 
at home, while 63% of jobs require 
onsite presence.35 In April, about 31% 
of workers were working remotely.36 
So, those with jobs that could be 
performed remotely were able to 
keep working during the stay-at-home 
orders; many with disabilities that 
place them at greater risk of COVID-
19 complications sought to maintain 
this arrangement as workplaces 
opened up. Unfortunately, as 
discussed above, low-income workers, 
women, and workers of color may be 
the least likely to benefit from the 
ability to continue working remotely.37

Employees with disabilities or 
serious medical conditions who 
cannot return to work have multiple 
leave laws potentially available 
to them, including the California 
Family Rights Act38 (12 weeks), 
the Family & Medical Leave Act of 
199339 (concurrently, 12 weeks), 
and the Families First Coronavirus 
Response Act40 (2 weeks). Indeed, 
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California just expanded CFRA to 
apply to all employers with 5 or more 
employees (down from 50), and to 
cover additional familial relationships, 
including domestic par tners , 
grandparents, grandchildren, siblings, 
parents-in-law, and adult children.41 
But, given that SARS-CoV-2 and its 
associated risks will be with us for 
an extended period of time, workers 
with disabilities will inevitably see 
their job-protected leave time 
under these laws run out if it has 
not done so already. Those workers 
may also have leave available as a 
reasonable accommodation under 
the Fair Employment and Housing 
Act (FEHA)42 and Americans with 
Disabilities Act (ADA),43 with cases 
finding leaves over one year could 
be reasonable accommodations.44 
However, leave as a reasonable 
accommodation is very fact specific; 
these laws do not require employers 
to provide open-ended indefinite 
leaves, and at some point employers 
may assert that keeping positions 
held for extended periods create an 
undue hardship.45

OLDER WORKERS WHO ARE 
LAID OFF MAY BE FORCED 
INTO EARLY RETIREMENT

Older people are particularly 
s u s c e p t i b l e  t o  C OV I D -19 
complications. Indeed, COVID-19 
fatality rates increase exponentially 
with each decade of life. (See Figure 
4.46) Compared to 18-29-year-olds, 
death rates are 30 times higher among 
50-64 year-olds, 90 times higher
among 65-74-year-olds, 220 times
higher among 75-84-year-olds, and
630 times higher among those 85 and
older.47 While the FEHA and the Age
Discrimination in Employment Act of
1967 (ADEA)48 do not provide
accommodation obligations based
solely on age, older workers who have
pre-existing medical conditions that
leave them susceptible can seek
disability accommodations under the
FEHA and ADA. Further, employers
are prohibited by both laws from

taking adverse actions against older 
workers because they are at greater 
risk from COVID-19.49

Even without the added layer 
of their increased vulnerabilities 
to COVID-19, older workers have 
historically been hit harder by layoffs 
as companies cut costs and let go of 
higher earners. Then, age discrimination 
prevents their rehire when there is a 
recovery. This is a pattern that was 
seen in the Great Recession and may 
well play out again here. 

Among workers over the age 
of 25, there has not been a sizeable 
difference in unemployment rates 
based on age.50 However, these 
data do not tell the full story: in that 
older workers are less likely to work 
in the industries disproportionately 
impacted by COVID-19, the data do 
not parse out whether older workers 
are being laid off or terminated in 
greater numbers as compared to their 
younger peers in the same jobs. There 
is evidence that they are: research 
by economists at the University of 
California, San Diego and University 
of Georgia found that, “for each one 
percentage point increase in a state-
industry’s monthly unemployment 
rate, the volume of age discrimination 
firing and hiring charges [with the 
EEOC] increases by 4.8% and 3.4%, 
respectively,” and that “the fraction 
of meritorious claims increases 
significantly when labor market 
conditions deteriorate.”51 They 
further found that during the Great 
Recession, each percentage point 

increase in local unemployment rates 
reduced relative callback rates for 
older women by 14%.52

Further, while for younger workers, 
unemployment may be temporary, for 
many older workers, their job losses 
may lead to an unplanned, unwanted 
early retirement. We saw this during 
the Great Recession: only 22.5% of 
long-tenured employees aged 65 and 
over who lost their jobs between 
2011 and 2013 were reemployed 
by January 2014.53 In stark contrast, 
68.2% of workers ages 25 to 54 
and 53.2% of workers ages 55 to 64 
found employment in that period.54 It 
appears that the same is happening 
again: according to a recent economic 
report, participation in the labor force 
has declined by 7%, and is almost fully 
explained by early retirement among 
those ages 50 and up.55 

Older workers who have been laid 
off for reasons related to their age do 
have protections. As discussed above, 
if layoffs are disproportionately 
affecting older workers, they may 
have claims under the FEHA and 
ADEA—even if employers are using 
criteria that may be facially neutral, 
such as salary. In fact, the FEHA 
explicitly provides as much:

The Legislature declares its 
intent that the use of salary 
as the basis for differentiating 
between employees when 
terminating employment may 
be found to constitute age 
discrimination if use of that 
criterion adversely impacts 
older workers as a group, and 
further declares its intent that 
the disparate impact theory 
of proof may be used in claims 
of age discrimination. The 
Legislature further reaffirms 
and declares its intent that the 
courts interpret the state’s 
statutes prohibiting age 
discrimination in employment 
broadly and vigorously, in 
a manner comparable to 
prohibitions against sex and 
race discrimination, and 
with the goal of not only 
protecting older workers 
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as individuals, but also of 
protecting older workers as a 
group, since they face unique 
obstacles in the later phases 
of their careers.56

Older employees who have not 
been hired for jobs because of their 
age also have protections under 
FEHA and the ADEA. However, 
as the EEOC’s Memphis district 
director Katherine Kores explained, 
“hiring cases can be extraordinarily 
difficult to identify and investigate,” 
given applicants’ lack of access to 
information, including whom the 
company hired or the composition of 
its workforce.57

PARENTS WITH YOUNG CHILDREN 
FACE A CHILD-CARE CRISIS—AND 

WOMEN DISPROPORTIONATELY 
BEAR THIS BURDEN

Nearly one in three workers has a 
child under the age of 14.58 According 
to survey results released by the 
University of California at Berkeley 
Center for the Study of Child Care 
Employment, 35% of child care 
centers and nearly 20% of home-
based child care providers closed 
as a result of the pandemic.59 Those 
that remain open are struggling with 
decreased capacity and increased 
cost, and the report warned that 
“without more public funding, the 
California child care industry will 
continue to collapse.”60 Nationally, as 
many as 450,000 child-care slots may 
have been lost.61 Further, with school 
closures and remote learning, parents 
of school-aged children cannot rely 
on school as a safe place for their 
children to be during the day.

Those whose jobs cannot be done 
remotely face difficult choices as their 
normal child-care options may be 
unavailable; two-thirds of parents who 
need child care to work reported having 
difficulty finding it in the first couple of 
months of the pandemic.62 Similarly, 
with school closures and remote 
learning, parents have limited options. 
Remote learning often requires active 
parental involvement, particularly at 
the younger grades. Thus, even parents 

who are lucky enough to have jobs 
that can be performed remotely have 
significant challenges. 

Many parents find that they 
cannot devote themselves fully 
to both work and caregiving/
homeschooling. Mothers are often 
the ones who have to sacrifice their 
jobs. One survey found that one in 
four women who reported becoming 
unemployed during the pandemic said 
it was because of a lack of child care—
double the rate among men.63 Another 
survey of working parents conducted 
in May and June 2020 found that 
13.3% of working parents lost a job 
or reduced their hours due to a lack 
of child care.64 Working parents lost 
eight hours per week on average to 
care for their children; those with 
two working parents lost 14.6 hours 
per week on average.65 These losses 
of hours were disproportionately 
suffered by women of color, women 
without a college degree, and women 
in low-income households.666

Parental status and caregiving 
responsibilities are not protected 
categories under the FEHA or federal 
law. While employers are prohibited 
from holding men and women to 
different standards, such as hiring 
fathers but not mothers (referred to as 
“sex plus” discrimination), there is no 
restriction on demanding availability 
from workers even-handedly. 
Given that caregiving is borne 
disproportionately by women, and that 
the pandemic has compounded the 
shortage of safe, affordable, available 
childcare, the lack of protections 
leave caregivers in the lurch. While 
the federal FFCRA provides up to 12 
weeks per year of paid leave for those 
caring for a child whose school or child-
care provider is closed, its protections 
will expire on December 31,67 and 12 
weeks will quickly run out for parents 
relying on it if it has not already.

CONCLUSION
While the pandemic has taken 

a toll on everyone, it has hit certain 
groups of workers particularly hard. 
Employment law’s protections are 
limited. The CFRA, FFCRA, and other 
leave laws may protect workers unable 

to work for health-related reasons or 
because they need to care for others, 
but these laws are of limited duration—
and this pandemic is not going away. 
When workers are targeted because 
of a protected characteristic, they have 
legal recourse. However, there are 
few remedies for those workers who 
happen to work within the hardest-
hit occupations and industries—
workers who are disproportionately 
low-income, women, and people of 
color. Here is where employment 
law reaches its limits, and we must 
instead ensure that the deep structural 
inequalities in our labor market are 
addressed through a robust safety 
net that reflects the reality that it may 
take some time for us to reach a post-
COVID-19 world where our economy 
and practices return to normal.

ENDNOTES
1. News Release: Gross Domestic

Product, 2nd Quarter 2020 (Advance
Estimate) and Annual Update, U.
S. Bureau of Econ. Analysis (July
30, 2020) (BEA July 30, 2020
News Release), https://www.
bea .gov/news/2020/gross-
domestic-product-2nd-quarter-
2020-advance-estimate-and-
annual-update.

2. Data from Opportunity Insights
Economic Tracker, https://www.
tracktherecovery.org/, using as
its data source Raj Chetty, John
Friedman, Nathaniel Hendren,
Michael Stepner, and the
Opportunity Insights Team, How Did
COVID-19 and Stabilization Policies
Affect Spending and Employment?
A New Real-Time Economic Tracker
Based on Private Sector Data (June
2020) (Opportunity Insights),
https://opportunityinsights.org/
wp-content/uploads/2020/05/
tracker_paper.pdf. The national
unemployment rate was 3.6%
in January 2020. Unemployment
rate 2.0 percent for college grads,
3.8 percent for high school grads
in January 2020, U.S. Bureau of
Labor Statistics (Feb. 12, 2020),
https ://www.b ls .gov/opub/
ted/2020/unemployment-rate-
2-percent-for-college-grads-3-8-

Reprinted with the permission of
& California Lawyers Association



6 CALIFORNIA LABOR & EMPLOYMENT LAW REVIEW VOLUME 34, NO. 5

percent-for-high-school-grads-in-
january-2020.htm. 

3. Opportunity Insights, supra at n.2.
4. Margot Roosevelt, California’s job

growth slowed dramatically in July:
August will likely be worse, L.A.
Times (Aug. 21, 2020), https://
www.latimes.com/business/
story/2020-08-21/california-
jobs-unemployment-july-2020.

5. Opportunity Insights, supra at n.2.
6. Id.
7. Id.
8. Id.
9. Data from Opportunity Insights

Economic Tracker, available at https://
github.com/OpportunityInsights/
EconomicTracker. The author thanks
Dr. Justin S. Bois of the California
Institute of Technology for creating
Figures 1 to 4 in this article.

10. Id.
11. Id.
12. Id.
13. Id.
14. Kim Parker, Juliana Menasce

Horowitz, and Anna Brown, About
Half of Lower-Income Americans
Report Household Job or Wage
Loss Due to COVID-19, Pew

ReseaRch cTR. (April 21, 2020),
https://www.pewsocialtrends.
org/2020/04/21/about-half-of-
lower-income-americans-report-
household-job-or-wage-loss-
due-to-covid-19/.

15. Sarah Chaney and Lauren Weber,
Coronavirus Employment Shock
Hits Women Harder Than Men, wall

sT. J. (May 15, 2020), https://www.
wsj.com/articles/coronavirus-
employment-shock-hits-women-
harder-than-men-11589535002
(attributing the source to
an analysis by University of
Pittsburgh professor of economics
Stefania Albanesi).

16. Id.
17. Id.
18. Id.
19. Parker, et al., supra at n.14.
20. Fact Sheet: Quantifying America’s

Gender Wage Gap by Race Ethnicity,
National Partnership for Women
& Families (March 2020), https://
www.nationalpartnership.org/
our-work/resources/economic-

justice/fair-pay/quantifying-
americas-gender-wage-gap.pdf.

21. Id.
22. Chaney and Weber, supra at n.15.
23. Jacqueline Garcia and Erica

Hellerstein, Undocumented workers
face obstacles qualifying for benefits
during the pandemic, calmaTTeRs

(Apr. 14, 2020), https://calmatters.
org/california-divide/2020/04/
undocumented-workers-benefits-
coronavirus/.

24. Christopher Mims, Covid-19 Is
Dividing the American Worker,
wall sT. J. (Aug. 22, 2020), https://
www.wsj.com/articles/covid-
19-is-dividing-the-american-
worker-11598068859. In fact,
as a nation, the personal savings
rate increased from 9.5 percent
of disposable personal income
to 25.7 percent in the second
quarter of 2020. See BEA July 30,
2020 News Release, supra at n.1.

25. Roosevelt, supra at n.4.
26. Opportunity Insights, supra at n.2.
27. Roosevelt, supra at n.4.
28. See, e.g., Diaz v. Eagle Produce

Ltd. P’ship (9th Cir. 2008) 521
F.3d 1201.

29. Los Angeles City Ordinance No.
186602 (COVID-19 Right of Recall)
(Apr. 29, 2020), http://clkrep.
lacity.org/onlinedocs/2020/20-
0147-S15_ORD_186602_06-14-
2020.pdf, and Los Angeles City
Ordinance No. 186603 (COVID-19
Worker Retention Ordinance) (Apr.
29, 2020), http://clkrep.lacity.org/
onlinedocs/2020/20-0147-S15_
ORD_186603_06-14-2020.pdf.

30. Assemb. B. 3216, 2019-2020
Leg., Reg. Sess. (Cal. 2020).

31. The federal government aimed to
bolster those industries and their
workers with Payroll Protection
Program (PPP) loans; however,
those funds have been running out.
See Alexa Lardieri, Majority of PPP 
Loan Recipients Will Run Out of Funds 
in August, Survey Finds, U.s. News

& woRld RePoRT (July 14, 2020),
https://www.usnews.com/news/
economy/articles/2020-07-14/
majority-of-ppp-loan-recipients-
wil l-run-out-of-coronavirus-
relief-funds-in-august-survey-

finds. In addition, the federal 
government implemented Pandemic 
Unemployment  Assistance (PUA). 
The additional $600 benefit per 
week to eligible workers has 
since expired. See Unemployment 
Insurance Relief During COVID-19 
Outbreak, U.s. deP’T of laboR, 
https://www.dol.gov/coronavirus/
unemployment-insurance.

32. Coronavirus Disease 2019 
(COVID-19): People with Certain 
Medical Conditions, ceNTeRs foR 
disease coNTRol aNd PReveNTioN 
(updated Aug. 14, 2020), https://
www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/
p e o p l e - w i t h - m e d i c a l -
conditions.html.

33. What You Should Know About
COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO
Laws, eeoc (Updated June 17,
2020) (EEOC COVID-19 Guidance), 
https://www.eeoc.gov/wysk/
what-you-should-know-about-
covid-19-and-ada-rehabilitation-
act-and-other-eeo-laws, at G.5;
see also FAQ: DFEH Employment
Information on COVID-19, deP’T
of faiR emP. & hoUsiNg (DFEH
COVID-19 FAQ), https://www.
d f e h . c a . g o v / w p - c o n t e n t /
uploads/sites/32/2020/03/
DFEH-Employment-Information-
on-COVID-19-FAQ_ENG.pdf
(discussing telework as a reasonable 
accommodation option).

34. EEOC COVID-19 Guidance, supra
at n.32, G.4.

35. Id. (citing Jonathan I. Dingel and Brent
Neiman, “How many jobs can be done
at home? beckeR fRiedmaN iNsTiTUTe

foR ecoNomics aT The UNiveRsiTy

of chicago (April 2020), https://
bfi.uchicago.edu/wp-content/
uploads/BFI_White-Paper_Dingel_
Neiman_3.2020.pdf).

36. U.s. bUReaU of laboR sTaTisTics,
Ability to work from home: evidence
from two surveys and implications
for the labor market in the COVID-19
pandemic (June 2020), https://www.
bls.gov/opub/mlr/2020/article/
ability-to-work-from-home.htm
(citing Erik Brynjolfsson, John J.
Horton, Adam Ozimek, Daniel Rock,

Reprinted with the permission of
& California Lawyers Association



VOLUME 34, NO. 5 CALIFORNIA LABOR & EMPLOYMENT LAW REVIEW 7

Garima Sharma, and Hong Yi Tu 
Ye, COVID-19 and remote work: an 
early look at US data, Working Paper 
27344, NaTioNal bUReaU of ecoNomic 
ReseaRch (April 2020), https://www.
nber.org/papers/w27344).

37. Catherine E. Shoichet, Black and
Hispanic workers are less likely to be
able to work from home, a new report 
says, cNN (Mar. 19, 2020), https://
www.cnn.com/2020/03/19/
us/teleworking-black-hispanic-
workers/index.html.

38. cal. gov’T code § 12945.2.
39. 29 U.s.c. § 2601 et seq.
40. H.R. 6201, 116th Cong. §§ 5102,

3102.
41. Sen. B. 1383, 2019-2020 Leg.,

Reg. Sess. (Cal. 2020). For claims
against employers with 5 to 19
employees, employees would be
required to submit their claims to
mediation with the Department
of Fair Employment and Housing
before filing a civil action. Id.

42. cal. gov’T code § 12940.
43. 42 U.s.c. § 12101.
44.  See, e.g., Nunes v. Wal-Mart Stores, 

Inc., 164 F.3d 1243 (9th Cir. 1999)
(genuine issue of material fact as
to whether employee was entitled
to additional leave beyond the one
year already provided); Garcia-
Ayala v. Lederle Parenterals, Inc.,
212 F.3d 638, 650 (1st Cir. 2000)
(stating that “[t]hese are difficult,
fact intensive, case-by-case
analyses, ill-served by per se rules
or stereotypes” and holding that
plaintiff’s request for an additional
two-month leave after fifteen
months of leave did not constitute
undue hardship).

45. There is, however, a difference
between an “indefinite leave”—
which is generally deemed an
“undue hardship,” and one where
the doctor provides only an
approximate date, a range of dates,
or a moving target, all of which do
not necessarily result in an undue
hardship but must be reviewed on
a case-by-case basis. See EEOC,
Employer-Provided Leave and the
Americans with Disabilities Act
(May 9, 2016), https://www.eeoc.

gov/laws/guidance/employer-
provided-leave-and-americans-
disabilities-act. 

46. Figure 4 was created by using
two data sources: (1) CDC data
on deaths involving COVID-19,
pneumonia, and influenza through
August 15 reported to NCHS
by sex and age group and state,
available at https://data.cdc.gov/
NCHS/Provisional-COVID-19-
Death-Counts-by-Sex-Age-and-
S/9bhg-hcku/data, and (2) 2019
Census Bureau population data
estimates, available at https://www.
census.gov/data/tables/2019/
demo/age-and-sex/2019-age-sex-
composition.html.

47. Coronavirus Disease 2019 (COVID-19):
COVID-19 Hospitalization and Death
by Age, ceNTeRs foR disease coNTRol

aNd PReveNTioN (updated Aug.
18, 2020), https://www.cdc.gov/
coronavirus/2019-ncov/covid-
data/investigations-discovery/
hospitalization-death-by-age.html.

48. 29 U.S.C. §§ 621-634.
49. See, e.g., DFEH COVID-19 FAQ,

supra at n.32.
50. In January, unemployment rates

for workers 25 and over, broken
down by age, ranged from 2.6 to
3.7%. Labor Force Statistics from
the Current Population Survey,
U.s. bUReaU of laboR sTaTisTics

(last modified Aug. 7, 2020),
https://www.bls.gov/web/empsit/
cpseea10.htm. At bottom, in
April 2020, the unemployment
rates in those bands ranged from
11.5 to 14.5%. Id. In contrast,
unemployment rates among
workers between 20 and 24 years
old jumped from 6.6% in January
to 25.7% in April; workers who
were 18 to 19 years old jumped
from 12.5 to 34.3%. Id.

51. Gordon B. Dahl & Matthew M.
Knepper, Age Discrimination Across
the Business Cycle, NbeR Working
Paper No. 27581 (July 2020),
https://privpapers.ssrn.com/sol3/
papers.cfm?abstract_id=3661073.

52. Id.
53. Sixty-one percent of workers

displaced in 2011–2013 were

reemployed in January 2014, U.s. 
bUReaU of laboR sTaTisTics (Aug. 28, 
2014), https://www.bls.gov/opub/
ted/2014/ted_20140828.htm.

54. Id.
55. Mark Miller, A Pandemic Problem

for Older Workers: Will They Have
to Retire Sooner?, N.y. Times (June
26, 2020), https://www.nytimes.
com/2020/06/26/business/
retirement-coronavirus.html
(referencing Olivier Coibion, Yuriy
Gorodnichenko, and Michael
Weber, Labor Markets During
the Covid-19 Crisis: A Preliminary
View, CESifo Working Paper
No. 8238 (2020), https://ssrn.
com/abstract=3584089 and
conversation with one of its
authors.)

56. cal. gov’T code § 12941.
57. Press Release: Disparate Treatment 

in Hiring Remains Major Problem,
Experts Tell EEOC, eeoc (June 22,
2011), https://www.eeoc.gov/
newsroom/disparate-treatment-
hiring-remains-major-problem-
experts-tell-eeoc.

58. Alicia Sasser Modestino, 
Coronavirus child-care crisis will 
set women back a generation, 
wash. PosT (July 29, 2020), 
https://www.washingtonpost.
com/us-policy/2020/07/29/
childcare-remote-learning-women-
employment/.

59. Sean Doocy, Yoonjeon Kim, and
Elena Montoya, California Child
Care in Crisis, UNiv. cal. califoRNia,
beRkeley cTR. foR sTUdy of child

caRe emP. (July 2020), https://cscce.
berkeley.edu/files/2020/07/
CSCCE_California-Child-Care-in-
Crisis_COVID-19.pdf.

60. Id.
61. Modestino, supra at n.455.
62. Id.
63. Id.
64. Id.
65. Id.
66. Id.
67. Temporary Rule: Paid Leave Under

the Families First Coronavirus
Response Act, deP’T of laboR,
https://www.dol.gov/agencies/
whd/ffcra.

Reprinted with the permission of
& California Lawyers Association




